Volume 12, Number 1

FEBRUARY 2012

Published Quarterly for Members of the Texas Lone Star Chapter of SWANA

EFFECTIVE DATES OF TCEQ ACTIONS
By Duncan C. Norton

Clients often ask when their TCEQ permit is
“effective.” The answer to that question is dependent on
what procedure it went through at the agency which led to
its issuance. Was it issued by the Commission pursuant to
the contested case process, or by the Executive Director
(“E.D.”) as an uncontested item?
The effective date of Commission actions, unlike
E.D. actions, is not defined by any TCEQ regulation. Pursuant to the Texas Open Meetings Act, Commission actions
are typically required to be made in an open meeting. A
decision or order that may become final in a contested case
“must be in writing or stated in the record.” The Commission, as a matter of regular practice, will vote on a contested case matter in an open meeting and then several days
later one Commissioner will sign the order implementing
that decision. Such orders typically include an “issued
date” or “effective date” on the signature page of the order.
This includes both interim orders and orders that may become final Commission actions on a contested matter.
Often, practitioners before the TCEQ refer to
“effective date,” “issued date,” and “final and appealable”
either interchangeably, or in ways that confuse the differences between those three phrases. The “issue date” of an
agency order is the date on the signature page of a typical
Commission order. The date an order arising from a contested matter is “final and appealable” is also clear because
it is controlled by the Texas Administrative Procedures
Act, and is tied to the denial of a motion for rehearing either by Commission action or operation of law.

The “effective date,” or date on which a Commission action can be relied on for action by the permittee, is the date on which the Commission order approving
the application is signed. It is typically the same as the
issue date. On the issue or effective date, a permittee can
move forward with the activity that required the permit,
with the caveat that the permittee is acting with the risk
that the action could be reversed by the Motion for Rehearing (“MFR”) process or action on appeal by a Texas
court. It is “final and unappealable” only when the deadlines for filing a MFR have passed or the MFR has been
denied, either by operation of law pursuant to the administrative appeal statutes or by action of the Commission,
and no timely court appeal is filed or the appeal process
is finished. Once it is “final and unappealable” the permit can only be taken away by some new act of the
agency, such as a revocation proceeding.
Most of the permitting actions taken by the
TCEQ on a daily basis occur outside the scope of a contested case hearing, and most of those actions have been
delegated to the E.D. TCEQ rules at 30 TAC § 50.131
contain a laundry list of the types of actions the E.D. may
take on behalf of the agency. The “effective date” of
these actions is governed by § 50.131, which clearly
states that a “permit or other approval is effective when
signed by the executive director, unless otherwise specified in the permit.” Logically, this requires that E.D. actions must be written. Thus, similar to an order or decision arising from a contested case, an interested party
may act in reliance upon and in accordance with a permit
(Continued on page 5)
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Message from the President
By Brenda Haney
Howdy TxSWANA and Happy New Year! It’s hard to believe that it’s 2012 but
with the beginning of the new year comes new opportunities and new hope! It is
also that time when we resolve to be better in a variety of ways than we were in
the year that just closed. As I look forward to 2012, I thought many of these resolutions can and should be applied to our professional lives as well:
Be healthier – This certainly applies to all of us in the solid waste industry. The
very nature of the work we do can have a significant impact on our health. But by
the same token, everything we do at home to get healthier helps us at our work –
if you’re not sick you are not missing time from work and that helps everyone – as
individuals because our bosses know they can count on us to be at work and get
our job done – for the rest of the team because they are not having to pick up the
extra burden of your workload while you are out.
Stick to a Budget – This is obviously really important in a tough economy.
While we are watching the expenses at home, I want to challenge everyone to
practice this at work as well. As supervisors, we want to be certain that our crews
have everything they need to work safely and effectively. But I challenge each of
you to be diligent with your purchases. There are lots of new products on the market - check them out, they might be just
what you need. Maybe you should spend a little more on the front end of a purchase to get a product that will last much
longer. Invest in safety and training – it ultimately will save you time and money.
Get a Better Job – While I don’t want to see any of you leave the solid waste industry, I do want to see the industry
continue to get smarter and better. Invest in yourself – seek training, get involved in TxSWANA, join a technical division
with SWANA, cross-train at your workplace, find a mentor or coach. All of these efforts will make you a more valuable
asset to your current employer or perhaps another employer.
Enjoy more time with Family & Friends – I know it may sound a little corny but we spend an awful lot of time at
work not to think of each other as our “work” family or friends and how we start each day is up to us – you can buy into
those feelings of “I’m tired” – “I’m in a bad mood” – or even “I don’t feel good” and I bet you will get just that out of your
day. Folks say you get out of this world what you put into it – so I say start each day being thankful – each day is a gift so
make the most out it. The good day you have at work will follow you home and you can have a good evening with your
family and friends. One of the great things about our industry is that at the end of each day we get to see the results of
our hard work – be proud of what you do for the residents and businesses in Texas!
As we begin 2012, I resolve to work hard for each of you and I know the rest of the TxSWANA Board promises the same!
We have a great year ahead of us – our 2012 Conference will be held in Garland this year from June 13-15 and our RoadE-O will be held in Denton starting right as the conference close on June 15. I look forward to seeing you all at these
events – these are great opportunities to be trained from some of the best in the business and to network with your peers from
around the state.
May 2012 be the best year yet!

Brenda Haney
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or other action once it is signed and issued by the E.D. However, for a
period of time after being signed and becoming effective, the permit or
approval may possibly be overturned by administrative or judicial process.
Pursuant to 30 TAC §50.139(a), a person may file with the
chief clerk a motion to overturn (“MTO”) the E.D.’s action on the various different types of matters listed in 30 TAC §50.131(b). Such MTO
must be filed no later than 23 days after the date the agency mails notice
of the signed permit, approval, or other action of the E.D. to the applicant and persons on any required mailing list for the action. These motions are not subject to the APA procedures for contested case hearings
and do not affect the “effectiveness” of the action.
According to subpart (d) of this same section, “[a]n action by
the executive director is not affected by a motion to overturn... unless
expressly ordered by the commission.” Thus, the E.D.’s action remains
effective during the filing and review stages of the MTO process. If the
MTO is not acted on by the Commission within 45 days after the date
the agency mails notice of the signed permit, approval, or other action of
the E.D., the motion is denied (unless an extension of time is granted).
The Water Code and the Health and Safety Code both include
provisions that provide a method for challenging TCEQ actions. Pursuant to Texas Water Code §5.351(a), persons affected by actions of “the
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commission may file a petition to review, set aside, modify, or suspend the act of the commission.” This section of the Water Code
applies to the issuance of uncontested permits and other actions
taken by the E.D., and to Commission actions where there is no contested case hearing. Only when action by the Commission invokes
the contested case process do the provisions of Tex. Government
Code § 2001.171 apply.
To be timely, a person affected by a ruling, order, or decision of the Commission must file his petition within 30 days after the
effective date of the ruling, order, or decision. That means, unless
otherwise specified, a petition for judicial review of an action of the
E.D. must be filed within 30 days after the E.D. signs the permit or
approval. This is true regardless of whether the MTO process is
utilized.
Applicants and others participating in the TCEQ permit
process should not presume that action taken by the Commission is
subject to the contested case process or that the Commission's MTO
and rehearing procedures delay the effective date of Commission or
E.D. actions. If the regulated community recognizes that the motion
for rehearing and finality considerations of the Texas Government
Code only apply in contested case situations and not E.D. actions,
much of the confusion over the effectiveness of TCEQ actions will
be avoided.
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WINTER DRIVING
By Megan Miller, City of Waco

The holidays are behind us, but winter is still
very much here. Texas weather is unpredictable, and never more so than in mid-winter –
60 degrees one day, freezing the next. If you
don’t already have one, a NOAA weather radio
is a great thing to own. With winter’s rapidly
changing conditions it can give you a heads-up
on what to expect.

You’ll minimize the possibility of incidents if you
pay special attention to your pre-trip inspection:

When you know that cold temperatures are in
store, your first priority should be staying
warm. Dress appropriately with thick socks,
layers of shirts, and a warm jacket and gloves.
A “gimme cap” doesn’t really offer much protection from the cold; opt for a knit cap instead.
If (and we will hope this doesn’t happen) your
truck breaks down and leaves you stranded for
awhile, you’ll be glad you dressed warmly.

Do your tires have enough tread, and are
they properly inflated?

Speaking of breakdowns, make sure your truck
has a bottle or two of water, a snack, and safety
triangles, just in case. Safety triangles should
be placed within 10 minutes of stopping if you
know you’re going to be there for a lengthy period. One or two should be placed within ten
feet of the front and/or back of your truck and
another 100 feet behind your truck. Hold it in
front of you as you walk back that 100 feet so
oncoming traffic sees you. If you’re on a oneway or divided highway, another triangle at 200
feet back is required.

Exhaust system exhausts to the air, not to
the cab? (Check for leaks.)

Do you have the correct amount of
antifreeze?
Does your heater work?
Do the wipers and washer operate ok? Is
there washer fluid to wash away road film?

Are your mirrors and windows in good
shape, and clean?
Can your radiator “breathe” (is it iced
over)?
Light and flashers good to go?

Hand-holds and treads safe, not slippery?
Driving in snow and ice is challenging, and needs
complete attention. Turn off the AM/FM radio,
turn off your phone, and watch the road. Be
aware of the drivers around you who may not
have winter driving experience. If at all possible,
choose routes that have been sanded or salted, or
that have had enough traffic that the roadway has
melted – but be careful of black ice! Remember
easy does it – start slowly and gently and make
your turns slow and gentle as well. Be aware that
your brakes may get wet, which will affect their
performance. Check them carefully during the
day.
It’s a lot to remember, but coming home safely
makes it all worthwhile. And don’t worry – it
could very well be sunny and in the 70’s tomorrow!
The Safety Management and Resource Team is a network of
Safety professionals organized to effectively share methods of injury
and collision prevention. Contact David Vartian at 214-671-0229 to
obtain safety support, exchange safety strategies, or to arrange an

Use S.M.A.R.T.
We’re part of the Solution!
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SPRING RAINS
By Megan Miller, City of Waco
Spring is when Texas gets the most rainfall of the year. wet roads. Slow down and allow extra stopping disEven though we’re in a drought, odds are we will still have tances.
some rain (the more the better). Here are some things to
5. Watch out for the little yellow slickers in school zones.
keep in mind as we head into the rainy season:
They are most likely paying attention to puddles, not you.
1. Do you have a good raincoat and a good set of rain
boots? Do they promote visibility when you wear them 6. Attitude is everything. Your route will take a little
(bright colors, reflective stripes)? What about your crew? longer on rainy days; if you accept that at the beginning
Order them before you need them so that you’re not of your shift you’ll feel less frustrated at the end of it.
Frustration leads to accidents.
scrambling for coverage when the weather hits.
2. Pay even more attention to the visibility items on your
pre-trip inspections, such as headlights, flashers, and the
reflective elements on your truck. Every equipment operator knows that even though you’re driving something
bigger than a backyard storage shed, there will still be
people out there who don’t see you.
3. Don’t forget to inspect your wiper blades, and check
your brakes.
4. When driving, remember that road traction is less on
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Obviously, these are all common-sense things that you
already know, but we’re dragging them to the forefront
of your brain because we want you to stay safe. Spring is
beautiful in Texas, even if a little rain must fall.
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Annual Conference Set for June 13 - 15
Investing in TxSWANA through the Tough Times
The City of Garland invites all TxSWANA Lone Star Chapter members to Garland June 13 – 15 for the annual conference. This
year’s conference theme, “Investing in TxSWANA through the Tough Times,” will focus on getting the most from your TxSWANA
investment through technical sessions, exhibits, keynote speakers and tours.
Every business, government and individual has been impacted by the economic downturn in the past few years. What gets us
through these tough times is tapping into our shared resources and knowledge to provide the standard of service and products that
our customers expect. TxSWANA is a beneficial resource that provides value for your investment of time and money.
TxSWANA 2012 will offer an abundance of education tracks that will provide a cost effective path to CEUs, as well as amazing networking opportunities. The conference will also feature sponsors and exhibitors who value the support of TxSWANA members to
get through their tough economic times and provide a showcase to display their latest products and services. The conference committee is lining up a unique and festive opening session, outstanding keynote speakers, a tour of the Denton solid waste facilities,
dinner at the picturesque Lake Ray Hubbard, and a golf tournament filled with fun and friendly competition.
We invite you to take a moment today to complete the registration form and/or sponsorship and exhibitor form by clicking here.
Early registration cost of $190 for TxSWANA members runs through May 10. A special TxSWANA early registration room rate of
$107 is available at the Hyatt Place Dallas/Garland. Reservations are open now.
Call for Papers
The technical session planning committee is also accepting abstracts for presentations for conference technical sessions until February 15. Don’t miss this opportunity to reach solid waste professionals throughout Texas dealing with solid waste issues we all face
in these tough economic times, including
Making your investment count in safety and health initiatives,
Improving cost effective facility operations (SLF, TS, MRF, etc.),
Maximizing recycling programs for cost effective operations and revenue
Exploring cost effective ways for employees to improve job knowledge
Thinking outside the box for new technologies
Implementing cost effective programs for handling HHW, pharmaceuticals and other special wastes

These are only a few examples of the topics the committee is looking for. Please feel free to submit other topics for consideration.
Provide abstracts to Bill Hindman, PE at bhindman@cpyi.com by February 15, 2012. Questions about the technical sessions should
be directed to Bill Hindman, 214-589-6921.

Get the Most from Your Investment
– Register for TxSWANA 2012
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Austin Resource Recovery Master Plan Approved
Austin City Council Approves 30-year Plan to Reach Zero Waste

At its meeting on Dec. 15, 2011, the Austin City Council unanimously approved the Austin Resource Recovery Master Plan, a
long-term plan for Austin Resource Recovery (formerly Solid
Waste Services) that projects future activities and services for
the next 30 years. The Master Plan looks at the Department in
its entirety and empowers the Austin community to achieve a
drastic reduction in the amount of trash sent to area landfills.

Some highlights of the Austin Resource Recovery Master Plan:
Establishing reuse centers and drop-off facilities
throughout the city to recover a variety of recyclable,
reusable and repairable materials, including batteries,
motor oil, paint and anti-freeze
Enhancing the Single Stream Recycling Program by accepting additional material types

“Austin Resource Recovery is transforming from an agency
focused on waste management collection to one focused on
materials resource management,” said Bob Gedert, Austin
Resource Recovery Director. “This Master Plan is the road
map to get us to Zero Waste.”

Conducting a pilot program to collect yard trimmings,
food scraps and compostable paper at the curb; rolling
out a new citywide organics collection program based
on pilot program results

Zero Waste is a philosophy that goes beyond recycling to focus first on reducing trash and reusing products and then recycling and composting the rest. In 2009, City Council passed
Texas’ first Zero Waste Plan and set a goal to reduce the
amount of waste sent to area landfills by 90 percent by 2040.
To ensure Zero Waste is achieved, the Department has established more aggressive goals and plans to reduce the amount
of waste sent to landfills by 90 percent by 2030.

Developing and operating a new Household Hazardous
Waste Facility in north Austin
Phasing in universal recycling and composting requirements to all waste generators, both residential and
commercial, within the City of Austin
Redeveloping land at the closed City landfill for an EcoIndustrial Park, where major remanufacturing facilities
are co-located with processors of recycled materials

“Zero Waste provides far-reaching benefits for the Austin
community,” Gedert said. “It will reduce our dependence on
landfills, reduce Austin’s greenhouse gas emissions and generate new green jobs in the community.”

Conducting pilot programs for hard-to-recycle materials
like mattresses and carpet
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MEMBERSHIP
===========================================================
We Welcome the Following New Members (Through Feb. 6, 2012 )
Jeffery Ahrlett
Diane Almanza
Sandra Ellis Barba
Glenna Brown
Wendy Chance
Troy Chodrick
Sara R. Eatman
Spencer Folsom
Sylvia Guardiola
James Hunter
Sterling Kenyon
Charlie Lee
Marie Lester
Gregory J. Lewis
Robin Llewellyn
Lou Ann Lowe

City of Midland
City of Austin
North Central Texas COG
City of Garland
City of Denton
TF Hudgins/Spinner II
Daniel B. Stephens & Assoc. Inc.
Airtech South Inc.
Wood Group GTS
Goodwill Industries of Cen. Texas
SCS Field Services
City of Houston
City of Victoria
Civil & Environmental Cons. Inc.
Goodwill Industries of Cen. Texas
Golder Associates

Shared R. Manzur
Mark Mims
Jorge A. Morales
Cindy Moreno
Linda Morrison
David Newman
Dan O’Reilly
Alana Presley
Jeffrey K. Reed
Ami Reeder
Isidro Renteria
David Scott
Phillip Tindall
Cherilyn Wadley
Michael Widner
John Worrall

University of Texas at Arlington
Ludlum Measurements Inc.
City of Brownsville
City of Austin
City of Austin
City of San Antonio
GeoShack
City of Denton
SCS Engineers
City of Denton
City of Dumas
North Texas Municipal Water Dist.
City of Austin
City of Austin
American Environmental Group
John Worrall Consulting LLC

Calendar of Events
BOARD OF DIRECTORS
MEETINGS

2012 TXSWANA
Annual Conference
June 13-15, 2012

Feb. 17, 2012

Lubbock

March 30, 2012

San Antonio

April 27, 2012

Garland

2o12 TXSWANA Road-E-O

May 18, 2012

Amarillo

Denton, TX

June 15, 2012

Garland

July 20, 2012

Austin

Aug. 15, 2012

Waste-Con

Garland, TX

June 15-16, 2012

2012 WASTECON
Aug. 14-17, 2012
Washington, DC
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